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The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 29-31 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. The claim positively recites a collecting pool. 
However, the only mention of a collecting pool is a pool of condensate that is formed. 
This means that the device does not always have the collecting pool and therefore there 
is no written description of the device having the pool. Clarification is required. 

The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 7, 11, and 15 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. Claims 7 and 15 are rejected in that the 
scope of the claim cannot be determined since there is no antecedent basis for the 
sample of liquefied breath. Claim 1 1 is rejected in that it states that the medical 
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condition is a single condition, but the claim states that it renders various diagnoses. 
This seems contradictory. 



The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claim 1, 2, 4, 5, 8, 9, 10, 11, 12, and 16 are rejected under 35 U.S.C. 102(e) as 
being anticipated by Mault 2003/0023181. Mault teaches an apparatus that condenses 
a sample of breath on a fluorescent film (see paragraph [0048]]). The examiner notes 
that the paragraph states that the condensation is reduced. However, a reduction in 
condensation still leaves some condensation. In addition, Mault has x a sensor 34 in 
close proximity to the film, a processing receiver that is in real time communication with 
the detector via leads or wires 34a. The examiner notes that claim 1 does not state 
that the sensor is in contact with condensate formed on the sensor or that the sensor 
measures a species present in the condensate. As such, Mault anticipates the claim. 
Claim 2 is rejected in that the device directs the breath towards the film. Claim 4 is 
rejected in that in paragraph [0086], Mault teaches that it can be used to diagnose 
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asthma. Claims 8 is rejected in that Mault controls the film temperature, which therefore 
controls the condensate temperature. Claims 9, 10, 11, 12, and 16 are rejected for the 
reasons given above, noting that paragraph [0086] teaches that various diagnoses can 
be made. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 6 and 13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Mault '181 in view of Mault 2003/0208133. With respect to claims 6 and 13, in 
paragraph 24, Mault'133 teaches that it is known to have a breath sensor wirelessly 
communicate with the processor. Hence, it would have been obvious to modify Mault 
'1811 to have the sensor and processor wirelessly communicate, as it is merely the 
substitution of one known communication technique for another. 

Claim 17-20, and 22, are rejected under 35 USC 103(a) as being unpatentable 
over Mault '181 in view of Gustaffson 5447165. Mault '181 has all of the features of 
claim 17, except that it does not have the processor in communication with a treatment 
device. Gustaffson teaches such communication to enable quicker treatment 
adjustment for the patient, to provide more immediate relief of the patient's condition. 
As such, it would have been obvious to modify Mault '181 to provide such 
communication, in order to provide quicker relief to the patient. Claims 18-20, 22, 24, 
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29, and 30 are rejected for the reasons given above. Claim 25 is rejected in that since 
Gustaffson administers agent to treat asthma, it treats an acidic condition. 

Claims 21 and 23 are rejected under 35 USC 103(a) as being unpatentable over 
Mault '181 in view of Gustaffson, as applied to claims 1 7-20, and 22 above, further in 
view of Mault '133. Mault teaches that it is known to have a breath sensor wirelessly 
communicate with the processor. Hence, it would have been obvious to modify Hunt et 
al to have the sensor and processor wirelessly communicate, as it is merely the 
substitution of one known communication technique for another. 

Claims 25 and 26 are rejected under 35 USC 103(a) as being unpatentable over 
Mault '181 in view of Gustaffson, as applied to claims 17-20, and 22 above, further in 
view of applicant's admission. In the parent application, 10/413701, in the response 
filed 9/15/2005, applicant did not challenge the examiner's official notice that it is known 
to treat asthma with sodium biocarbonate. It would have been obvious to modify the 
combination to use sodium biocarbonate as the treating agent, as it is merely the 
substitution of one known equivalent treatment agent for another. 

Claims 27 and 28 are rejected under 35 USC 103(a) as being unpatentable over 
Mault '181 in view of Gustaffson, as applied to claims 17-20 and 22 above, further in 
view of Roberts et al 5388571 . Roberts et al teaches a treatment system that includes 
both a CPAP machine and a nebulizer for treating respiratory conditions. As such, it 
would have been obvious to modify the above combination to adjust both the CPAP 
treatment and the medicament treatment, as it is merely the substitution of one known 
treatment for another. 
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Claims 4, 14, and 24 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. Claims 4, 14, and 24 are 
rejected in that none of the art has a pH sensor in close proximity to a film on which a 
sample of condensate is formed by the device. 

Claims 7, 15, and 29-31 would be allowable if rewritten to overcome the 
rejection(s) under 35 U.S.C. 112, 1st paragraph, set forth in this Office action and to 
include all of the limitations of the base claim and any intervening claims. Claims 7 and 
15 define over the art in that none of the art has the means to circulate the breath, as 
recited. Claims 29-31 define over the art in that none of the art has the sensor 
immersed in a pool of collected breath condensate, as claimed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Robert L. Nasser whose telephone number is 571 272- 
4731 . The examiner can normally be reached on m-f 9-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor II can be reached on 571 272-4730. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 



Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair~direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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